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ANNEX
OPINION OF THE COMMITTEE ON THE ELIMINATION OF RACIAL DISCRIMINATION
UNDER ARTICLE 14 OF THE INTERNATIONAL CONVENTION ON THE ELIMINATION
OF ALL FORMS OF RACIAL DISCRIMINATION
- Sixtieth sesson -
concerning

Communication No. 20/2000

Submitted by: Ms. M. B. (represented by counsdl)
Alleged victim: The petitioner

State Party: Denmark

Dae of Communication 4 August 2000 (initid submisson)

The Committee on the Elimination of Racid Discrimination, established under article 8
of the Internationa Convention on the Elimination of All Forms of Racid
Discrimination,

Meeting on 13 March 2002,

Having concluded its consideration of communication No. 15/1999, submitted to the
Committee under article 14 of the Internationa Convention on the Elimination of All
Forms of Racid Discrimination,

Having taken into consideration al written information made avallable to it by the
Author and the State party,

Bearing in mind rule 95 of its rules of procedure requiring it to formulate its opinion on
the communication beforeit,

Adopts the following:

Opinion

1 The author of the communication, dated 4 August 2000, is M. B., a Brazilian citizen with
permanent residence in Denmark, born in Denmark on 25 January 1975. She clams to be a
victim of a violaion by Denmark of aticle 2, subparagraph 1 (d), and aticle 6 of the
Convention. Sheis represented by counsdl.
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The facts as presented by the petitioner

21 On 20 August 1999, a gpproximately 11:30 pm, the petitioner, her brother, a Danish
ctizen of Brazlian origin and a friend, a black Brazilian, were waiting to erter the restaurant-
discotheque “Etcetera’ (heredfter, the restaurant), in the Centre of Copenhagen. The doorman,
Martin Andersen, told them, in Danish, that he could not let them enter because the place was
too crowded. Thinking that the doorman would inform them whenever they could enter, they
decided to wait in front of the restaurant. When shortly after, a group of 7/8 people left the
restaurant, they were not invited to enter. Later, as they were the only ones waiting, a group of
5/6 Danish people arived and were immediately alowed to enter. The doorman thereafter told
the petitioner and her companions, in English: “Y ou should not wait.” They then Ieft the place.

2.2  On 16 September 1999, the Documentary and Advisory Centre for Racia Discrimination
in Copenhagen (DRC), an independent inditution deding with racid discrimination iSsues,
reported the incident to the Danish Police on behdf of the petitioner. On 10 January 2000, the
Police of Copenhagen informed the DRC that it had decided not to cary out further
investigation, as it was found that the denia of entrance could have been due to other reasons
than racid discrimination, and regretted that the case had not been reported earlier to the police.
According to the same letter, the doorman of the restaurant had been interrogated but did not
remember anything and stated that it was a practice of the restaurant to give priority to regular
guests. The Police added that any clam for damages should therefore be pursued by civil
proceedings.

2.3  On 25 January 2000, the DRC, on behdf of the petitioner, brought the complaint to the
Digrict Public Prosecutor of Copenhagen. Referring to a previous decison teken by the
Committee in the case LK. v. the Netherlands,® it argued thet the investigation led by the police
could not be congdered as satisfactory since no further investigation had been caried out in
relation to the doorman’s statements. In a decison dated 6 March 2000, the Didtrict Public
Prosecutor informed the DRC that, since the police had conducted a prompt investigation and
interrogated of nearly dl persons involved, he had not found sufficient judification to overturn
their decison. He dso regretted that the incident had not been reported earlier to the police.
Fndly, he mentioned that different persons working for the restaurant unanimoudy explained
that it was usud to give priority to regular guests and that, in the future, they would make this
policy clearer to other guedts.

24  On 15 March 2000, the DRC asked the Attorney Generd whether further to the
datements explaining the practice of the restaurant to give priority to regular guedts, the police
had investigated the ethnic background of regular guests of the restaurant. On 12 May 2000, the
Didrict Public Prosecutor responded that nothing indicated that there had been racid
discrimination since, on the night of 20 August 2000, the restaurant was wdl attended and that
such an investigation was therefore not necessary.

1 Case No. 4/1991.
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The complant

3.1 Counsd for the peitioner argues that the State party has violated its obligations under
atice 2, subparagraph 1 (d) and aticle 6 of the Convention. Referring to the Committee's
jurisprudence in the cases L. K. v. the Netherlands’ and Habass v. Denmark,® he further
explans that these provisons imply podtive obligations for States parties to take effective action
further to such reported incidents, including an investigation into the red reasons behind the
“treetment” of the petitioner in order to ascertan whether or not criteria involving racid
discrimination have been applied.

3.2 In the present case, counsd for the petitioner argues that the State party has faled to
conduct a proper investigation. In particular, three important questions have not been addressed
by the Danish authorities in their investigation:

-The mere fact that the employees of the restaurant have dated that there was no recid
discrimination does not give an answer as to whether racid discrimination has effectively taken
place.

-The Police have not investigated the ethnic background of regular guests of the restaurant.

-How isit possible to become regular guest if oneis not dlowed entrance in the first place?

3.3 Counsd ds agues that dthough only intentiond racdd discrimination is crimindized
under Danish law, it would have been appropriate for the Police to assess whether the aleged
racid discrimination was intentiond or unintentiona and that the State party should explan on
which evidence the Police based their conclusons other than the information received from the

restaurant employees.

34  Counsd further points out to a depatmenta notice of the Copenhagen Police related to
investigations on dleged racid discrimination, which expressdy comprises “possble abitrary
interrogation of vigtors (for indance if the dlegdion is tha only members or regular dients are
let in)". The Police have however not made such an investigation, which is, according to counsd,
the usud practice of the Copenhagen Police in smilar cases, regardiess whether the incident has
been reported immediatdly.

35 Counsd findly confirms that domestic remedies have been exhausted and that the matter
is not pending before another procedure of internationd investigation or settlement.

Obsarvations by the State party

4.1 In a submission dated 13 December 2000, the State party sent observations both on the
admisshility and the merits of the communication.

4.2 The Stae paty contends that the invedtigation carried out in the present case “fully
satidf[ies the regquirements that can be infered from the Convention as interpreted by the

2 Case No. 4/1991.
3 Case No. 10/1997.
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Committee' s practice’ and is in accordance with the principles laid down in the Committeg's
previous opinions on cases reaed to the implementation of the dleged violated articles of the
Convention.

43 The Stae paty notes that the Copenhagen Police conducted thorough and detailed
interviews of dl persons involved in the case, except the petitioner’s Brazilian friend, and this,
despite increesed  difficulties resulting from the deday in reporting the incident. Moreover,
congdering the unanimous statements made by the three people working for the restaurant and
the statement by the petitioner that the place was well-attended on the night of the incident, the
State party is of the opinion that the steps taken by the Copenhagen Police were sufficient to
determine whether racid discrimination had taken place.

44  The State party aso points out that had the incident been reported immediately, the police
could have investigated whether the group of persons who were alowed to enter before the
petitioner and her companions were indeed regular guests. In this respect, the State party notes
that the departmental notice referred to by counsdl prescribes a description and an ingpection of
the dte, including interviews of the clientde, only when the police ae present a the place
immediady after an incident of racid discriminaion has occurred, which was not the case in the
present Stuation.

45  With regard to the petitioner’s clam tha the police should have investigated the ethnic
background of the guests present in the restaurant, the State party argues that the purpose of the
invedigation is to aseess whether the conditions of the crimind offence are fulfilled in the
present case and that the ethnic background of regular guests of the restaurant in generd is
independent from this assessment.

4.6  With regard to the question as to how it is possble to become regular guest of the
restaurant if one is not dlowed to enter in the first place, the State party contends that the answer
to this question has no bearing on the issue whether racid discrimination has effectively taken
placein this case.

4.7  With regad to the diginction between intentiond and unintentiond discrimination, the
State paty notes that only intentiond racid discrimination entalls crimind ligbility in Denmark
and that the police was therefore not under a duty to investigate whether dleged racid
discrimination could had been unintentiond.

4.8 Fndly, the State paty notes tha, dthough it had not been mentioned in the decisons
taken by both the Copenhagen Police and the Didtrict Public Prosecutor, the petitioner’s brother
had expressly stated that, on the night of the incident, both Danes and foreigners were present in
the resaurant. This demondrates that no act of racid discrimination had been committed in the
resaurant on the night of the incident and supports the decison taken by the Danish authorities
to discontinue the investigation

49  For the above reasons, the State party consders that the communication is inadmissble
because the petitioner has falled to establish a prima facie case. However, if the Committee were
to condder the case admissble, the State party submits that article 2, subparagraph 1(d) and
aticle 6 of the Convention have not been violated.
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Comments by the petitioner

51 In asubmisson dated 24 January 2001, counse for the petitioner mentions a 2000 report
made by the Copenhagen Police concerning a number of dStuations where the police had not
chalenged the doormen’'s explanations. According to the sad report, ethnic minorities can
expect that the police “(...) ingpect the Ste to state whether discrimination has taken place’ [and]
“[i]t can be difficult to see from a place and its guests whether there is a group which can be
cdled ‘regular clients. The police can, however, by questioning a the place invedtigate this. It
should dso be invedtigated whether there are ethnic minorities amongst the ‘regular dients|...]"
(randated from Danish by the petitioner). Furthermore, counse congders that an immediate
report of the incident would not have dgnificantly changed the posshilities of invesigation snce
the issue in this case was over the existence of a regular practice of the restaurant to give priority
to regular guest, which could have been investigeted at any time.

5.2  With regard to the departmenta notice referred to under 3.4 and 4.4, counsel argues that
the fact that it does not prescribe a description and inspection of the dte if the Police is not
present a the place immediady after an incident of aleged racid discrimination has occurred
cannot judtify any lack of investigation in contravention with the Convention.

53 Counsd agrees that only intentiond acts of racid discriminaion conditute a crimina
offence under Danish legidaion but notes that racid discrimingtion by negligence is
neverthdess dso in violation of the Convention. He therefore maintains that the Police should
have investigated unintentiona acts of racid discrimination.

54  Findly, counsd daes that the statement by the petitioner’s brother according to which
there were both Danes and foreigners in the restaurant on the night of the incident does not
necessaily lead to the concluson that racid discriminaion has not teken place. Moreover, it is
submitted by counsd that a number of Danish discotheques have so cdled “immigration quotas’.

Condderation of admissibility

6. At its 59th session, the Committee examined the admisshility of the communicaion and
duly consdered the contention by the State party that the communication was inadmissble
because the petitioner has falled to establish a prima facie case but concluded thet in view of the
edements brought before it by the petitioner, the communication sdtisfied the conditions for
admissbility. It thus declared the communication admissible on 13 August 2001.

Additiona observations by the State party

7.1 By Note Verbde of 23 January 2002, the State party made additional observations on the
merits of the case.

7.2  The State party first draws the atention of the Committee on the nature of the document
referred to as the “2000 report” in paragraph 5.1. The said document is not a report that gives an
account of concrete Stuations where explanations given by discotheques doormen on
dlegaions of discriminatory practice have not been chdlenged; it is draft entitted “Strategy
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agang Discrimination” eaborated in cooperation with the Documentation and Advisory Centre
on Racid Discrimindion in order to give guiddines to police officers to combat discrimination
and racism. The document contains a non-exhaudive lis of examples of the most common
reasons for denying access to places like discotheques and describes what the police do or should
do when they have to ded with such cases. The document aso reflects the high priority given by
the Copenhagen Police to the education of police officers on issues related to discrimination.

7.3 The State party further reterates that, in the present case, the doorman’s explanations
have indeed been chdlenged as al the persons involved, except the Brazilian's friend, have been
interviewed by the police.

74  Findly, the State paty emphasizes that the factud circumstances of the case have been
reflected very briefly in the admissbility decison taken by the Committee and does not give a
true and fair impression of the extent of the police investigation.

Congderation of the merits

8. Acting under aticle 14, paragraph 7 (a), of the Internationd Convention on the Elimination of
All Forms of Racid Discrimination, the Committee has conddered dl the information submitted
by the petitioner and the State party.

9. Due to the abovementioned specific circumstances of the case, the police could not
accomplish a complete and in-depth investigation of the case. Therefore, the Committee has no
elements a its digposal which would dlow it to conclude that a violation by the State party of the
provisions of the Convention has indeed taken place in this case.

10. However, the Committee wishes to emphasize the importance it attaches to the duty of the
State paty and, for that matter, of adl States parties, to reman vigilant, in particular by prompt
and effective police investigations of complaints, that the right edablished under aticle 5,
paragraph f, is enjoyed without discrimination by al persons, nationds or foreigners, under the
jurisdiction of the State party.

[Donein English, French and Spanish, the English text being the original verson. Subsequently
to be issued dso in Arabic, Chinese and Russan as part of the Committeg's annua report to the
Generd Assembly |



